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Swiss Law – A Success Story 
 
Carl Baudenbacher 
 
 
 
 
 
 
 
 
 
Competition between Jurisdictions 

Law is increasingly seen as a product. The 
rules of private international law in many 
cases allow companies to choose a favoura-
ble law for their business activities. The at-
tractiveness of a legal system is also im-
portant for the legal services industry. For 
their part, states have an interest in attract-
ing business actors to increase economic ac-
tivity, secure jobs, and generate tax reve-
nues. National legislatures are, thus, com-
peting and striving to improve the quality of 
their regulations. 

Advertising campaigns in England, 
Germany, and France 

In Europe, states and other institutions are 
advertising the attractiveness of their regu-
latory environment. Jurisdictions, legal in-
stitutions, and the framework of substantive 
and procedural law are the subject of such 
marketing activities aimed at corporate de-
cision-makers. In 2007, the Law Society of 
England and Wales published the brochure 
“England and Wales: the jurisdiction of 
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choice”, which touts the advantages of Eng-
lish law and describes the reasons for its suc-
cess. In particular, the pamphlet focuses on 
the flexibility, predictability, and cer-
tainty of English contract law and the over-
all quality of the English civil justice system. 
In December 2019, the Law Society pro-
duced a second report entitled “England and 
Wales: A World Jurisdiction of Choice”, 
which highlights the strengths of the law, ju-
risprudence, and lawyers in England and 
Wales, and the advantages of London as a 
seat of arbitration. The report also states 
that the status of England and Wales as a 
global legal centre will not be affected by 
Brexit. 

In response to the 2007 English push, the 
German Federal Ministry of Justice in 2008 
launched a campaign to promote the Ger-
man legal system, publishing a brochure en-
titled “Law Made in Germany” (“LMiG”). 
The pamphlet was written by the Alliance 
for German Law—an umbrella organisation 
of German professional associations which, 
surprisingly, includes the Association of 

Switzerland is excellently placed in the competition between jurisdictions. This 
is due to its neutrality, a business-friendly legal system, the natural authority 
of the judges and arbitrators, but also to the prevailing mercantile spirit and 
the liberal image of man. 
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German Judges. The authors claim that Ger-
man law is “more efficient, less expensive 
and more predictable than other legal sys-
tems”, contending that codified law offers 
advantages in terms of legal certainty. The 
brochure also discusses advantages of the 
German court system, such as expedient 
proceedings and moderate fees. LMiG fur-
ther contends that Germany is becoming 
more attractive as a location for arbitration 
proceedings. 

In the same vein, the Alliance for German 
Law collaborated with the Fondation pour 
le Droit Continental—an organisation of the 
French legal profession—to publish another 
promotional pamphlet entitled “Continental 
Law – global - predictable - flexible - cost-
effective”. The document highlights the pro-
vision of equitable solutions through codi-
fied law and the importance of good faith 
in the context of civil obligations. 

In 2012, “Law Made in Germany” was pub-
lished in a second edition, and in 2014 in a 
third edition. LMiG holds events at regular 
intervals, one of the most recent ones on 
whether there is a need for a commercial 
court in Germany. 

Switzerland’s Position 

Numbers 

Switzerland has refrained from initiatives 
like the ones above, and judging by the data, 
the small country in the heart of Europe 
does not seem to require them. For decades, 
Swiss law has been one of most frequently 

chosen national laws in arbitration pro-
ceedings under the rules of the Interna-
tional Chamber of Commerce (ICC), after 
the law of England and Wales and the 
United States. In 2020, the top four coun-
tries selected as arbitration locations contin-
ued to be Switzerland (104 cases), France 
(88 cases), the United States (88 cases), and 
the United Kingdom (85 cases). In terms of 
the number of arbitrators, the United King-
dom in 2020 had the highest number with 
220 arbitrators (14.5%), followed by the 
United States with 153 (10%), Switzerland 
with 135 (8.9%), France with 101 (6.6%), 
Brazil with 88 (5.8%), and Germany with 81 
(5.3%). 

Swiss law is chosen not only when a Swiss 
company is involved in a contract, but also 
for contracts between non-Swiss parties. 
The choice of substantive law is then often 
accompanied by the choice of jurisdiction or 
place of arbitration. Swiss arbitrators ac-
tively seek settlements, and most parties are 
used to bargain. 

Supposed Reasons for the Popularity of 
Swiss law 

When it comes to the reasons for choosing 
Swiss law, the flexibility and business 
friendliness of its legal system are generally 
cited. The latter manifests itself in a pro-
nounced freedom of contract, party au-
tonomy, and the conciseness and easy acces-
sibility of the codified law. There is, moreo-
ver, hardly any risk of gaps leading to the in-
validity of the entire contract. Where the 
parties have agreed on the essential aspects 
of their contract (essentially performance 
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and consideration), a valid contract has 
been entered into, and any gaps can and will 
be closed by recourse to non-mandatory 
statutory law and general principles. 

German commentators in particular point to 
the lack of judicial review of General Terms 
and Conditions (“GTC”) in B2B-matters. 
Under German law, certain clauses may be 
found invalid if, in the opinion of the court, 
they are unilaterally disadvantageous. The 
excessive case law of the German Federal 
Supreme Court occupied the 2012 German 
Jurists’ Forum.  

Switzerland only introduced a substantive 
review of GTCs in 2011, in a law that does not 
a priori seem to be the most suitable—the 
Act against Unfair Competition (“UWG”). 
According to Article 8 UWG, it is unfair to 
use general terms and conditions that pro-
vide for a significant and unjustified imbal-
ance between contractual rights and con-
tractual obligations to the detriment of con-
sumers in a manner that violates good faith. 

This general clause is essentially all that ex-
ists in Swiss law regarding GTCs. Unlike in 
German law, there are not even catalogues 
of invalid clauses for B2C GTCs. The use of 
unilateral GTCs in commercial transactions 
is, according to Swiss opinion, a competition 
law problem. The restrained regulation of 
GTCs is an outgrowth of the prevailing lib-
eral contract model. 

 

 

Switzerland as an Atypical Civil Law 
Country 

The Status of Judges 

Switzerland’s success also lies in the fact that 
although the country is built on the idea of 
codification, it has the flair of a hybrid be-
tween Civil Law and Common Law. Article 1 
of the Swiss Civil Code (“CC”) gives the 
judge the power and the duty to act as a leg-
islature in the absence of a provision and of 
federal customary law. However, Article 1 
CC has not led Swiss courts to lapse into ex-
cessive judicial activism. They are—espe-
cially in contract and company law—re-
strained by international comparison. The 
Federal Supreme Court is particularly 
known for its cautious application of the 
prohibition of abuse of rights (see, e.g., ATF 
135 III 162, cons. 3.3.1.). Judges in other 
Civil Law jurisdictions of the EU tend to use 
general clauses such as good faith or abuse 
of rights to achieve overall social goals at the 
expense of one party to a contract. This leads 
to unpredictability; courts are enabled to 
overrule the terms agreed by the parties. 

The main reason for the conservative atti-
tude of Swiss judges is probably their 
method of appointment. Unlike in most 
other jurisdictions, judges are elected for a 
fixed term and must, if they wish to stay in 
office, stand for re-election at the end of 
their term. This keeps them from making big 
jumps, which would be problematic from a 
predictability point of view. The true func-
tion of Article 1 CC, thus, seems that it gives 
Swiss judges a natural authority. This 
self-assurance is probably also formative for 
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arbitrators. 

Codification is Not Decisive 

Both the “Law Made in Germany” initiative 
and the Franco-German “Continental Law” 
project assume that the codification of pri-
vate law is a decisive location advantage. 
However, the most successful legal system—
the English one—is characterised precisely 
by the lack of a comprehensive code. Factors 
for its success are the predictability associ-
ated with the system of precedent. There is 
no precedent system in the Common Law 
sense in Switzerland. However, the Federal 
Supreme Court regularly discloses changes 
in its case law (so-called “changes in prac-
tice”), thereby making an important contri-
bution to legal certainty. 

English commentators have asserted that 
historically academics (rather than practi-
tioners) took the lead in drafting the conti-
nental codes, who were not well-disposed 
towards commerce and finance. Although 
Switzerland largely relies on codified law, 
Swiss law was never a scholarly law. 

The Swiss legislature on many occasions 
adopts not only German law, but particu-
larly the law of the European Union. How-
ever, the imported law is applied by judges 
socialised in Switzerland. 

All in all, one may conclude that in the com-
petition of legal locations, it is not decisive 
whether a legal system belongs to the Com-
mon Law or to the Civil Law. 

 

Non-Legal and Pre-Legal Factors 

Neutrality and Geographical Smallness 

Switzerland’s neutrality and its geographical 
location in the heart of Europe are also con-
sidered important factors in the interna-
tional competition of legal systems. Moreo-
ver, neither the Swiss courts nor any other 
branch of government will meddle in arbi-
tration proceedings. Along with the Federal 
Supreme Court’s arbitration-friendly case 
law, neutrality certainly explains why Swiss 
nationals are regularly appointed as arbitra-
tors and Switzerland is chosen as a venue for 
arbitration. Swiss contract law is said to 
benefit from that success because many par-
ties assume that opting for Switzerland as 
the venue entails choosing Swiss contract 
law. To be sure, political neutrality is not 
synonymous with neutrality of contract law. 
However, neutrality is the most essential 
requirement for the exercise of judicial 
and arbitral functions; it is synonymous 
with independence and impartiality, and 
one may somewhat boldly say that the Swiss 
have that in their genes. 

In addition to this, Switzerland’s geograph-
ical smallness shapes the character of those 
who were born and raised here. People from 
small countries are often accustomed to pay-
ing attention to others and listening to them. 
The Swiss are used to keeping to themselves. 
Self-deprecation is common, while a wisea-
cre-attitude is rare. Pragmatism takes the 
place of beckoning. These, too, are ideal pre-
requisites for judicial and arbitral activities. 
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Tradition of Arbitration 

Switzerland is known for its centuries-old 
tradition of arbitration. For the period be-
fore the founding of the Federal State in 
1848, the Historical Dictionary of Switzer-
land speaks of a “state-building function” of 
arbitration tribunals. In the 14th and 15th 
centuries, the idea of arbitration consoli-
dated the Confederation.  

Reference should also be made to the policy 
of “good offices”, a collective term for vari-
ous instruments of crisis and conflict man-
agement in Swiss foreign policy, such as as-
suming the role of host at international con-
ferences or high-level meetings, represent-
ing foreign interests in a state, facilitating 
dialogue, or mediating in conflicts. 

The Swiss preference for amicable solutions 
is evident in two other areas. First, it is cus-
tomary for judges especially (but not only) in 
the commercial courts to actively seek a set-
tlement. Second, the desire for conflict reso-
lution by a (genuine) arbitral tribunal has 
prevented Switzerland from joining the EEA 
and concluding an Institutional Framework 
Agreement with the EU. 

Mercantile Spirit 

Switzerland is traditionally characterised by 
its commitment to free trade and open mar-
kets. Here, too, similarities with England ex-
ist. In both jurisdictions, the Hegelian glori-
fication of the state as the “reality of the 
moral idea” has found few supporters. Nor 
has the French idea of “la Nation” as the only 
legitimate power prevailed. In Switzerland, 

the state is seen as a useful institution, noth-
ing more. In this respect, the Swiss concept 
of the state is much closer to English and 
American thinking than to German or 
French. 

In his book “Merchants and Heroes” from 
World War I, the leading German economist 
Werner Sombart described the Germans as 
a nation of heroes animated by primordial 
motives and the English as calculating mer-
chants. If one were to apply this compari-
son to the Swiss, they would certainly belong 
to the merchants. Indeed, the business acu-
men of the Swiss has been described time 
and again throughout their history. The 
proverb “point d’argent - point de Suisse”, 
which literally means that where there is no 
money, you will find no Swiss, goes back to 
the 17th century French playwright Jean Ra-
cine. It alludes to a time when many Swiss 
were sought-after and rather greedy merce-
naries. But the phrase seems to be of lasting 
relevance. University of Zurich literature 
professor Peter von Matt has aptly observed 
that Switzerland, unlike Austria, France, or 
Italy, does not define itself to the outside 
world through its culture. Rather, it behaves 
like a utilitarian corporation and defines and 
presents itself from a market point of view. 

Liberal Image of Man 

Swiss judges assume that human beings are 
reasonable in the sense of “normal” and can 
basically take care of themselves. This lib-
eral view of man manifests itself in particu-
lar in contract law, the law of unfair 
competition, and trademark law. It co-
incides, as far as can be seen, with the idea 
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of man underlying English law. In 1933 in 
Hall v Brooklands Auto-Racing Club, Lord 
Justice Greer referred to the reasonable 
man as “the man on the Clapham omnibus”. 
Clapham is a borough in south-west Lon-
don. The case was about whether the owners 
of a motor racing circuit would be liable for 
an accident. Spectators paid a fee and were 
allowed to watch the races; there were 
grandstands from which they could do so in 
safety. However, many of them preferred to 
stand along and outside the railings. Two 
cars collided, one shot into the air and 
crashed into the railings, killing two specta-
tors and injuring others. Such an accident 
had never happened before. Lord Justice 
Greer noted that if the man on the Clapham 
omnibus were to witness such a car race he 
“would know very well that there would be 
no barrier to protect him in the possible but 
highly unlikely event of a car passing 
through the barrier and getting through to 
the spectators”. 

The man on the Clapham omnibus would 
therefore deny compensation to the victims 
who were injured by the car ([1933] 1 K.B. 
205). 

Conclusion 

Switzerland is well placed in the competition 
between jurisdictions. Marketing efforts are 
not indicated. The German example teaches 
that substance is more important than 
promotion, and England does not owe its 
leading position to the actions of the Law So-
ciety. In addition to a liberal economic and 
legal system, extra-legal factors are decisive, 

especially the mercantile spirit and the lib-
eral image of man. In recent decades, Swit-
zerland has often been under pressure to 
adopt foreign law. Even then, experience 
teaches that Swiss judges can fit these im-
ported norms into the domestic legal order. 
The above-mentioned legal and extra-legal 
elements also shape, mutatis mutandis, the 
activities of Swiss arbitrators. 

This positive finding does not mean that 
Switzerland should sit back and relax. One 
area in which the legislature should act is 
private enforcement of antitrust law. 
The preparatory work currently underway is 
insufficient in this respect. Moreover, the 
decision of the Council of States (the Swiss 
parliament’s smaller chamber) not to allow 
English as a procedural language before 
Swiss commercial courts should be recon-
sidered. 
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